United States Court of Appeals 


for the Second Circuit 


PETITIONER’S 
BRIEF AND 
APPENDIX 


No. 16-4257 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


YI CHUN CHENG, 
Petitioner 
-vV- : Docket No. 76-4257 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


Respondent. 


PAUL RUBIN 

Attorney for Petitioner 

Office and Post Office Address 
3 West 57th Street 

New York, New York 10019 

(212) 753-4489 


PAGINATION AS 


IN ORIGINAL COPY 


a 


i 
i 
} 
: 
& 
f 
4 


Table of Contents 


Page 


Questions Presented ...cccccccvecccccccccecece ii 
Table of Cases and other Authorities......... iv 
Relevant Statutes and Regulations............ vi 
The Facts and the Pricr Proceedings.......+-- 2 
mUNMNREY OC APCWNONE, 6 i oce cc bec edeceosceuccae & 


AEOUNCNCS. cic e ceca hee Vee eee dese e cece wes «6 7 


Conclusion A SCE OE RECN Sea 16 


QUESTIONS PRESENTED 


Whether administrative findings and conclusions, 
supporting a decision that petitioner's motion to re- 
open deportation proceedings did not make a prima 
facie of “extreme hardship" within the meaning of 
6USC§1254(a) (1), are subject to judicial scrutiny 

for proper application of the standards prescribed 

in the relevant statute, requlations and precedent 


decisions. 


Whether, pursuant to the unambiguous congressional 
intent clearly expressed in 8USCg1105(a) that notions 
to reopen deportation proceedings and to stay de- 
portation pendente lite are reviewable deportation 
orders, findings and conclusions supvorting their 
deniai, may be reviewed by the statutory test, in 
8USC§1105(a) (4), of support by reasonable, substantial 
and probative evidence on the record zonsidered as 


a whole. 


Whether, by relying on its findings that petitioner's 


hardship was personal and not unusual, the Board's 


it 


decision that petitioner did not make a prima facie 
showing of extreme hardship was infected by its 
application of erroneuus legal standards that are 
contrary to congressional policies clearly enunciated 


in the 1962 ameliorative amendments to 8USC§1254 (a) (1). 


Whether, not withstanding the discretionary nature 

of the Board's refusal to stay petitioner's deportation 
pending its decision on a motion to reopen, this Court 
may review such refusal as to the question of the Board 


applying the proper legal standards in making its 


decision. 


Whether, in finding that petitioner's circumstances 
did not warrant a second grant of voluntary departure 
under 8CFR 244.1, the Board failed to apply its own 


Standards set forth in its controlling precedent 


decision. 
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Relevant Statutes , 


Section 106(a) of the { & N Act, 8 U.S.C. $1105 (a) 


The procedure prescribed by, and all the provisions 
of the Act of December 29, 1950, as amended (64 Stat. 
1129; 68 Stat.961; 5U.S.C. 1031 et seq.) shall apply 
to, and shall be the sole and exclusive procedure 
for, the judicial review of all final orders of 
deportation heretofore or hereafter made against 
aliens within the United States pursuant to admin- 
istrative proceedings under section 242(b) of this 
Act or comparable provisions of any prior Act, except 
that- 


Section 106(a)(4) of the I & N Act, 8 U.S.c. §1105 (a) (4) 


(4) except as provided in clause (B) of para- 

graph (5) of this subsection, the petition shall 

be determined solely upon the administrative record 
upon which the deportation order is based abd the 
Attorney General's findings of fact, if supported 
by reasonable, substantial, and probative evidence 
on the record considered as a whole shall be con- 
clusive; 


Section 244(a)(1) of the I & N Act, 8 U.S.C. §1254 (a) (1) 


As hereinafter prescribed in this section, the 
Attorney General may, in his discretion, suspend 
deportation and adjust the status to that of an alien 
lawfully admitted For permanent residence, in the 
case of an alien who applies to the Attorney General 
for suspension of deportation and- 


(1) is deportable under any law of the United States 
except the provisions specified in paragraph (2) of 
this subsection; has been physically present in the 
Unitee States for a continuous period of not less than 
seven years immediately preceding the date of such 
application, and proves that during all of such period 
he was and is a person of good moral character; and 
is a person whose deportation would, in the opinion 
of the Attorney General, result in extreme hardship 
to the alien or to his spouse, parent, or child, who 
is a citizen of the United States or an alien lawfully 
admitted for permanent residence; or 


vi 


Section 244(a(2) of the I & N Act, 8 U.S.C. §1254 (a) (2) 


(2) is deportable under paragraphs (4), (5), (6), 
K7)5 URE), (22). 026), (28), (16), (17), of (18) 

of section 241(a); has been physically present in 
the United States for a continuous period of not 
less than 10 years immediately following the commis- 
sion of an act, or the assumption of a status, con- 
stituting a ground for deportation, and proves that 
during all of such period he has been and is a per- 
son Of good moral charact:er; and is a person whose 
deportation would, in the opinion of the Attorney 
General, result in exceptional and extremely unusual 
hardship to the alien or to his spouse, parent, or 
child, who is a citizen of the United States or an 
alien lawfully admitted for permanent residence. 


vii 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


YI CHUN CHENG, ¢ 
Petitioner, : 
-Vv- : Docket No. 76-4257 


IMMIGRATION AND NATURALIZATION : 
SERVICE, 


Respondent. $ 
PETITIONER'S BRIEF 
Statement of the Case 


Pursuant to 8USC§1105(a) et seq. YI THUN CHENG 
petitions this <ourt to review a final order of the Board of 
Immigration Appeals, hereinafter referred to as "the Board". 

In refusing to reopen petitioner's deportation hearing and 

to stay his deportation, pendente lite, the Board held that 
petitioner failed to make a prima facie showing that, within 
the meaning of 8USC§1254(a) (1), his deportation to Hong Kong 
would result in extreme hardship to him or specified velatives; 
and held that petitioner did not deserve a de novo grant of 
voluntary departure in lieu of deportation. 

Petitioner submits that since the Board's order actually 


involved serious questions of fact and substantial issues of 


law, it should be judicially scrutinized for determination 


Cerrar EEE 


not limited to the question of whether there was an abuse 
of the discretion which naturally pervades decisions on 


motions to reopen and to stay deportation. 


The Facts 
and 


The Prior Proceedings 

Petitioner is a 27-year-old native of mainland China 
who bravely escaped from communist domination there, leaving 
all his relatives and proceeded to Hong Kong. He was a mere’ 
16-year-old at that time and he remained in Hong Kong, in 
an unsettled state, for approximately three years when he 
made arrangements to settle in Venezuela where several main- 
land Chinese have settled after escape to, and failure to 
resettle in, Hong Kong. 

On February 1, 1969 while in-transit to Venezuela, 
by way of the United States, petitioner remained here beyond 
his authorized stay and on July 11, 1969 he was found de- 
portable under 8USCg§1251(a) (2) as a non-immigrant in violation 
of his status. In lieu of actual deportation he was permitted, 
until August 1, 1969 or until any extensions grantd by the 
District Director, to depart voluntarily. The Judge's order 
further directed that failure to comply with contingent vol- 
untary departure would result in the ff£fecting of the Warrant 


of Deportation provided for in the alternate order. (A-1) 


~2- 


For several years, eventually totalling seven in 


number, the District Director extended petitioner's volun- 

tary departure time until June 8, 1976, based upon a then 
recognized medical hardship of petitioner. (A-2 through A-10) 
After being told that no further extensions would be granted 

by the District Director, petitioner, who had become the 
beneficiary of an approved labor certification that was based 
upon the need for his services (and as was known to the 
Service) moved the Immigration Court to reopen his deportation 
proceedings so that he could apply for suspension of deportation 
as provided by 8USC§1254(a)(1). Prior to expiration of 
voluntary departure and pursuant to published regulations 

under 8CFR242.22 which permit reopening of a deportation hear- 
ing to apply for relief not available at the time of original 
hearing, petitioner through prior counsel submitted Immigration 
Application Form I-256A in support of his motion to reopen 
which also contained a request for stay of all proceedings to 
enforce his departure until a decision could be made on the 
substantial relief requested under 8USC§1254 (a) (1). 

Even though form I-256A as well as other factual material 
alluded to in his motion were already a matter of record in 
petitioner's Immigration file and even though 8USC§1254 (a) (1) 
allows for relief on the basis of hardship to the alien him- 


self or to specified relatives in the United States, the 


= Qu 


Immigration Judge on Julv 20, 1976 denied petitioner's motion 
on grounds that "...bare allegations that respondent will 
suffer extreme hardship if deported are not sufficient to 

make out a prima facie case..."; and on grounds that petitioner 
did not have any close relatives in the United States. (A-11) 

On September 9, 1976 an appeal from this denial was 
dismissed by the Board which affirmed per curiam the Judge's 
finding that petitioner had failed to make a prima facie case. 
(A-12) The Board relied on an unrelated case (Matter of Sipus 
Interim Decision 2172, *-13) in which the alien had failed 
to make even an allegation of hardship; and relied on another 
unrelated case (Matter of Lam, I.D. 2136,(A22) in which that 
alien, unlike petitioner, had claimed economic detriment, 
alone, as his hardship. 

After the Board's dismissal of the appeal and despite 
the fact that petitioner remained beyond June 8, 1976 to under- 
standably await the outcome of the substantial relief he timely 
requested, the District Director issued the Warrant of De- 
portation which according to the order of the Immigration 
Judge dated July 11, 1969 (A-1) was to go into effect if 
petitioner failed to comply with the terms of voluntary de- 
parture eventually expiring June 8, 1976. 

Petitioner thereafter retained present counsel who 
moved the Board to reconsider its decision of September 9, 1976 


and to stay petitioner's deportation scheduled for November 22, 
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1976 pendente lite. Inviting the Board's attention to matters 


already in the record, petitioner emphasized that (1) he had - 
escaped from mainland China at an early age (2) he had never 
settled in Hong Kong or Taiwan the places to which his de- 
portation was directed (3) he had spent the greater and mean- 
ingful part of his life in the United States where he had a 
chance to become a lawful permanent resident (4) his deporta- 


tion would mean the loss of the job offer which sustains his 


labor certification and his eligibility for an immigrant visa 
and settling in the only home he has ever had and that (5) 

his prolonged presence in the United States was not accomplished 
through dilatory tactics but through lawful extensions of vol- 
untary departure which were based upon a recognized medical 
hardship. In the alternative, petitioner requested a de novo 
grant of voluntary departure, pending visa issuance, and cited 
the circumstances of his non-abuse or violation of voluntary 
departure previously given. 

The Board immediately decided that it was unlikely that 
it would remand petitioner's proceedings to the Immigration 
Judge for a reopened hearing and refused to stay petitioner's 
deportation. Petitioner sought judicial review of such refusal. 
Eventually the Board denied petitioner's motion, rejecting 
Petitioner's claim that, under the "flexibility" formula set 


in several Board decisions construing extreme hardship in 


i he 


8USC§1254(a) (1), the elements of hardship cited do make a 
prima facie showing of extreme hardship which could be fully 
expounded in the open forum of a hearing. 

Pursuant to Rules 2 and 27(g) of the Federal Rules 


of Appellate Procedure, petitioner has moved this Court for 


leave to amend his original petition for review dated November 


21, 1976 so as to include and consolidated therein his prayer 
that the Court review simultaneously the Board's decision of 


January 19, 1977. 


Summary 
of 
Arguments 
In affirming the findings and conclusions of the Immi- 
gration Judge that petitioner failed to make a prima ~.cie 
showing of extreme hardship so as co warrant reopening for a 
fulldress hearing and in finding petitioner undeserving of 
a de novo giant of voluntary departure, the Board applied 
standards that were contrary to the clearly enunciated con- 


gressional policy expressed in 8USC§1254(a), contrary to the 


regulations and contrary to several of its own precedent decisions. 


This Court should vacate the order of the Board and 


remand the cause for redetermination pursuant to the standards 


required by law. 


nen 
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ARGUMENTS 
ut 
THE COURT SHOULD REVIEW 
THE FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
IN THE BOARD'S ORDER 
There being no statute granting the right of reopening, 
and motions to reopen being a creature of regulations em- 
powering the Immigration Judge and the Board to take this type 


of action, motions to reopen deportation proceedings have 


been traditionally reviewed for determination of whether there 


was an abuse of discretion. Greene v. INS 313 F2d 148 (1963); 


Fan Wan Keung et al. v. INS, 434 F2d 301 (2d Cir.1970); Schieber 
v- INS, 461 F2d 1078(2d.Cir.1972); Ching v. INS, 467 F2d. 645 
(3rd.Cir.1972); Fai v. INS, 467 F2d.907(3rd.Cir.1972) 

However, in matters involving agency discretic , "dis- 
cretion" should not insulate decisions and procedures fron 
constitutional or statutory challenge. See: Ballenillu-Gonzalez 
v- INS 76-4130(2d.Cir.12/10/76); Ness Investors Corp.uv. v.S. 
Dept. of Agriculture, 512 F2a.706 (9Cir.1975); Environmental 
Protection Defense Fund v. Ruckleshaus 439 F2d.584. In fact 
this Court and several other Courts have held that where there 
is "fact and law" to apply in discretionary determinations, 
factual and legal conclusory underpinnings of such discretionary 


determinations must pass the substantial-evidence test as well 


as Pe 


as other applicable Statutory and/or regulatory specifications. 
See: Hang v. INS, 360 F2d.715(2dCir. 1966); Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S.402 (1971); Zamora et al. 
v- INS, 75-4093, (2d Cir. 4/12/76) 

The decision of the Board, even though clothed in the 
mantle of "discretion", was in its body~structure constituted 
of tintiees of fact and conclusions of law and should not be 
rovinasa solely for abuse of discretion. Moreover, since 


Congress intended that motions to reopen deportation proceed- 


ings as well as other specified forms of discretionary relief 


were reviewable deportation orders within the meaning of 


8USC§1105 (a) et seq., any factual and legal conclusory under- 
pinnings of decisions on such motions should be reviewed to 
give the alien his "day in Court", pursuant to the intent of 
Congress clearly expressed at (1) 1961 U.S. Code Congr. and 
Adm. News, p. 2972 (A-26) at (2) Kwok v. INS, 392 US206 and at 
(3) 105 Cong. Rec. 12728 (A-27). (See 8USC§1105(a) (4) (A-28). 
Petitioner prays that for the foregoing reasons this 
Court will not limit review of the Board's order to a deter- 
mination of whether there was an abuse of discretion in re- 


fusing to reopen his deportation proceedings. 


il 


THE BOARD APPLIED ERRONEOUS 
LEGAL STANDARDS IN FINDING 
THAT PETITIONER DID NOT MAKE 

A PRIMA FACIE SHOWING OF EXTREME 
HARDSHIP WITHIN THE MEANING 


OF 8USCg1254 (a) (1) 


Prior to enactment October 24, 1962 of Public Law 87-885, 
the degree of hardship required by 8USC§1254(a)(1) in the 1952 
Act was "exceptional and extremely unusual"; and the Board in 
several decisions defined this type of hardship. (A-29) Public 
Law 87-885 ammended 8USC§1254(a) (1) to require a lower degree 
of “extreme hardship" still retaining a requirement in 8USC 


§1254(a) (2) that aliens deportable under specified grounds 


would require “exceptional and extremely unusual hardship". 
Several Board decisions have indicated what does not constitute 
"extreme hardship" but none appear to issue affirmative guide- 
lines as to what does constitute extreme hardship within the 
meaning of the ameliorative amendment of 8USC§1254 (a) (1) by 
P.L.87-88%. 

However, a definition of sorts has been fashioned by 
the Board when it stated in Matter of Sangster, 11 I&N Dec. 309: 

",..-It has been held that "extreme hardship" is 

not a definable term of fixed and inflexible con- 

tent or meaning. The elements required to estab- 

lish "extreme hardship" are dependent upon the 

facts and circumstances peculiar to each case. 

Cf.Matter of Hwang, Int.Dec.No.1319, and Matter 


of Uy, Int.Dec. No.1464)........."Concededly the 
respondent's deportation from the United States 


would result in economic detriment to her. 

It is the considered opinion of this Board, 
however, that under the circumstances present 
in this particular case economic detriment in 
and of itself does not amount to "extreme 
hardship"......."There are no substantial 
equities in this case except those arising 
from the economic factor and this factor, 
standing alone, is insufficient to support 

a finding of "Extreme hardship" within the 
meaning of the statute......." 


The foregoing rationale in Sangster, supra, that econ- 
omic detriment, along with equities, may constitute extreme 
hardship, has been carried forward b the Board in Matter of 


Lam, supra; and has been embraced by the Courts. See: Kasravi 


v. INS, 400 F2d.675; Pelaez v. INS, 513 F2d.303. See also 


Gordon & Rosenfeld, "Immigration Law & Procedure". 1976 Supp. 
P.7-109. However, the Board did not apply this "economic 
detriment-plus-equities" standard in its initial per curiam 
decision (A-12) when it cited Matter of Lam a case in which 
economic detriment alone was the element of hardship set forth, 
in order to dispose of the multiple elements of hardship pre- 
sented by petitioner. 

A key element in petitioner's claim of hardship was his 
non-speculative assertion that his deportation would mean the 
loss of the job offer which sustains his labor certification 
and that his inability to enter as a non-preference or preference 
immigrant would unconscionably uproot him from the only home 
he has known since he bravely escaped communist domination 


at a time when conditions in China were extremely oppressive 
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and when he was a mere 16-year-old. The Board in effect 
applied the pre-1962 standard of "exceptional and unusual” 
now applicable only to 8USCgl254(a)(2) when it disposed of 
this claim of petitioner in the following manner: 

“Any alien's enforced departure from the United 

States entails hardship. In the cases where 

all the hardship is ascribable solely to the 

adjustment necessary in any change of residence, 

a finding of extreme hardship is generally found 

unwarranted. That the respondent might lose 

the job offer does not preclude the respondent 

from ever entering the United States or from 

making a living abroad. If he lost the job 

offer, he would be in the same position as any 

other prospective nonpreference immigrant at 

the initial stage." 

Contrary to the immediately foregoing findings and 
conclusions of the Board, petitioner's hardship could hardly 
be described "all the hardship is ascribable solely to the 
adjustment necessary in any change of residence...". Similarly 
petitioner's circumstances could not be accurately described 
in the following manner:....."If he lost the job offer, he would 
be in the same position as any other prospective nonpreference 
immigrant at the initial stage...."(Emphasis supplied) It 
can only be inferred that an impermissible factor,of the Board's 
overlooking petitioner's quasi-refugee status, had affected 
the conclusions arrived at. 

It would also appear that the Immigration Judge (A-11) 
and the Board (A- 3) were influenced by petitioner's lack of 


relatives in the U.S. when making the determination that peti- 


iin 


tioner did not make a prima facie showing of extreme hardship. 
The decision of the Immigration Judge states: 

",.-Respondent's affidavit indicates as 

possible hardship that he has no immediate 

family in Hong Kong. The I-256 indicates 

they are all in Mainland China. There- 

fore he has no immediate family in the 

United States as well." 
Similarly the Board stated: ws, 
",..The respondent has not made a prima 
facie showing of eligibility for suspen- 
sion of deportation. Although the re- 
spondent has accumulated seven years of 
physical presence in the United States, 


he has failed to show that his devorta- 
tion would result in extreme hardship 


to himself or to the reiatives designated 


in section 244(a) of the Act." (Emphasis 
supplied) 


While the earliest suspension of deportation statute 
(Sec. 20 of the Immigration and Nationality Act of June 23, 
1940) required a finding of hardship to specified immediate 
relatives who are U.S. Citizens or lawful permanent residents, 
the 1952 Act as well as the subsequent amendments have contained 
the provision that qualifying hardship may be with respect to 
the alien himself, even if he has no relatives here. 

Petitioner submits that the cumulative effect of the 
less-than-faithful application of the several statutory, regu- 
latory and precedental standards to the findinys of prima 
facie showing of extreme hardship, is to render the findings 
and conclusions inherently suspect and to warrant a remand for 


redetermination according to the appropriate standards. Wang 


2 Sn 


v. INS, 413 F2d. 286; Luzo-Bedoya v. INS, 410 F2d. 343; 


Asimakopoulos v. INS, 455 F2d. 1362. 
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THE BOARD DID NOT 
APPLY PROPER CRITERIA 
WHEN REFUSING TO STAY 
PETITIONER'S DEPORTATION 
In deciding that it would not stay petitioner's de- 
portation the Board used as its criterion the unlikelihood 


that it wouJd grant petitioner's motion to reopen and recon- 


sider. It has been the practice of the Board to stay ex- 


ecution of a deportation order if issues raised were substan- 


tial enough to warrant extensive consideration. Such usual 
practice of the Board puts into effect one of the congressional 
purposes behind enactment of 8USC§1105(a) which, in addition 
to eliminating frivolous and repetitious judicial review, was 
to give aliens an opportunity for in-depth consideraticn of 
meritorious claims raised to avoid deportation. 

If petitioner's motion to reopen was so totally lacking 
in merit as to not warrant a stay of deportation, such lack 
of merit would have been reflected in an expedited, summary 
and per curiam denial. Petitioner submits that there is no 
showing that the Board was justified in not applying the criteria 


of "“substantiality of the issues raised" to its decision whether 


me 
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to grant petitioner a stay of deportation. 


IV 


THE BOARD'S FINDING 
THAT PETITIONER DID NOT 
WARRANT A DE NOVO GRANT OF 
VOLUNTARY DEPARTURE WAS CONTRARY 
TO THE STANDARDS SET IN THE BOARD'S 
PRECEDENT DECISION ON THIS ISSUE 


In setting the standards for a second grant of vol- 


untary departure pursuant to 8CFR 244.1, the Board held as 


follows in Matter of Yeung, 13 I & N Dec. 528: 


",.-A reasonable rule to apply in crewman cases 
would be that ordinarily voluntary departure 
should not be granted anew in the absence of 
strong extenuating circumstances, such as the 
presence of close family relationships in this 
country, or where it appears that the failure to 


a 


depart was due to circumstances beyond the re- 
ndent's 


spo 8 control........In exercising dis- 


the Service in the light of 
changing circumstances. 

Each case must, of course, be determined on 
its own facts and in exercising his discretion the 
Special inquiry o‘ficer must appraise the factors 
which led to the delay. Litigation, whether ad= 
ministrative or judicial, usually results in some 
delay. Yet, as the special inquiry officer in this 
case pointed out, not all litigation is by that 
token frivolously dilatory. 

The special inquiry officer has concluded that 
the respondent could reasonably have construed the 
Service letters concerning the private bills as ex- 
tensions of voluntary departure time, and that 
respondent's failure to depart under these circum- 
stances cannot be considered a deliberate defiance 


of constituted authority........" (Empnasis supplied) 


Petitioner's circumstances clearly illustrate, as he 
claimed, that his failure to depart by June 8, 1976 was not 
reflective of a deliberate defiance of constitutional author- 
ity and was for the reasons of his understandably awaiting 
the outcome of his application which he timely filed for sub- 
stantial relief under 8USC§1254(a) (1). 

The Board's evaluation of petitioner's claims is 
found in its findings and conclusions at p.3 of its decision 
dated January 19, 1976: 

"We are not persuaded that a remand is appropriate 

to consider a new grant of voluntary departure to 

the respondent. The respondent was granted vol- 

untary departure initially by an immigratiun judge 

on July 11, 1969. The respondent has been granted 

repeated extensions by the District Director up to 


June 8, 1976. The record does not reflect such 
strong extenuating circumstances as would justify 


a new grant of voluntary departure by an immigration 
judge. Accordingly, the respondent's motion will 


be denied." 
Under the Board's own standards set forth in Yeung, supra, 
"strong extenuating circumstances" warranting a second grant of 
voluntary departure may include situations in which failure to 
depart was due to circumstances beyond the alien's control. In- 
stead of making findings relative to petitioner's material 
claim that his remaining beyond June 8, 1976, may come within 
the applicable criteria, the Board recited the chronology of 
events involving voluntary departure and immediately proceeded 
to make the legal conclusory statement that the record does 


not reflect such strong extenuating circumstances as would 


justify a new grant of voluntary departure by an immigration 
judge. 


It is submitted that, inasmuch as petitioner's request 


for a new grant of voluntary departure was predicated on a 


mater:al claim that his remaining beyond June 8, 1976 met the 
criteria in Yeung, the Board should have evaluated such claim 
and should have adjudicated such request pursuant to its own 


standards set forth in Yeung. 


CONCLUSION 


Petitioner prays that, for all of the foregoing reasons, 
this Court vacate the order of the Board and remand the pro- 
ceedings for an administrative determination under the stan- 


dards required by law. 


Respec lly submitted, 


Dated: February 15, 1977 PAUL RUBIN 


Attorney for Petitioner 
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8USC§1105 (a) (4) showing that "deportation order" as 
defined and judicially construed in 8USCg§1105(a) 
is reviewable by the substantial evidence 
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Summary from Gordon & Rosenfeld illustrating the 
Boards standards as to "exceptional & extremely 
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from the United States at your own expense on or before 
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| In accordance with a decision 1 your case you are required to depart from the United 
— States at your own capense on or cetore 


4. 
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Le | Your application for an extension of time in which to depart trom the Cited States has been 
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. Failure to depart on or before the specified date may result in the withdran al of voluntary departure 
and action being taken to effect your deportation. 


If there is a bond outstanding in your cave, you are warned that to expedite cancellation of the boud aud retum of the 
collateral posted, you must make advance anangenents vith this office fe have your depurture witnessed by an officer of 
this Service, 
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‘ ' : ARRANGEMENTS. POSTAGE 55 NOT HEQUINED. At the time of your depustute, do hot fail to surscndes Forus 1-H, 
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Please note the below checked action which has been taken in your case. a 


You have violated the terms of your admission as a nonimmigrant. Consequently, permission 
previously granted you to remain in the United States is rescinded. You are required to depart 
‘from the United States at your own expense on or before 


me 


In accordance with a decision raade in your case you are required to depart from the United 
States at your own expense on or before : 


De Your application for an extension of time in which to depart from the United States has been a 
GDI TEO mW Fed ct laced eave SMRE UN You are required to depart on or hefore 
ALIGOVT 2. OADM 
You must notify this often teat \ M__, on or hefore Auge yh ‘N, 19 VW IR es : 
of the arrangements you have made to effect your leparlure, , including the di: . plac ¢, and manner, 4 | 


Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 


and action being taken to cffect your deportation. | ‘ 


a. ®f there is a hond outstanding in your case, you are warned that to eypedite les, of the bond ond return of the ay 
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Pe ) ARRANGEMENTS. POSTAGE 15 NOT REQUIBED. At the tine of your de parture, do not fui fuil to surrender Fe Form 1-94, he 
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A ad Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 
ye and action being taken to effect your deportation. 
If there is a bond outstanding in your case, you are warned that to expedite canccllation of the hound and retura of the 
‘ collateral posted, you must make advance arrangements with this office to have your departue witnessed by an officer of 
4; ; this Service. i 
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ae You have violated the terms of your admission as a nonimmigrant, Consequently, permission 
previously granted you to remain in the United States is rescinded, You src required to depart 
from the United States at your own expense on or before 


i In accordance with a décision made in your case you are required te depart from the United 
States at your own expense on or hefoze 


et 


| x Your application for xtension of time in which to depart from the United States has been 
- You are required to depart on or before _ 


You must notify this office, Room No._ Sonor belie: 
of the arrangements you have made to effect your departure, including the date, place, and manner. 


ee 


Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 
and action being taken to effect your deportation. 
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If there is a boud outstanding in your case, you ave warned that to expedite cancellation of the boud and return of the 


collateral posted, you must make advance arrangements with this office to have your departure witnessed by an officer of 
this Service, 


in . ' USE THE ENCLOSED SELF-ADDRESSED CAKD TO NOTIFY THIS OFFICE REGARDING DEPARTURE 
Bh Me ARRANGEMENTS, POSTAGE IS NOT REQUIRED, At the tine of your departure, do vot fail to surrender Form 1-34, 
pee y ARRIVAL-DEPARTURE RECORD, in accordance with instruc tions on that Torn, ea al son coRicisny 


won : o Very truly yours, 
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Please note AG checked action which has been taken in your case, 


You have violated the terms of your admission as a nonimmigrant. Consequently, permission 
previously granted you to remain in the United States is rescinded, You sre required to depart 
from the United States at your own expense on or before 


In accordance with a decision made in your case you are required to depart from the United 
States at your own expense on or before 


| a Your ‘yhperase for an exjension of time in which to depiit from the United States has been 
ee (a ANP 2 


: » You are required to depart on or before 
MMARch 2 1474 ie Pua xa TENSION 


You must notify this office, Room No. _, on or before Sos 


of the arrangements you have made to effect your departure, including the date, place, and manner. 
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Failure to depart on or before the specified date 


may result in the withdrawal of voluntary departure 
and action being taken to cffect your deportation. 


Wf there is a bond outstanding in your case, you are warned that 10 expedite cancellation of the boud and cetuca of the 
‘” collateral posted, you must make advance arrangements with this office to have your departure witnessed by an officer of 
this Service. 
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ee i! ts THE ENCLOSED SELF-ADDRESSED CARD TO NOTIFY ‘THIS OFFICE REGARDING DEPARTURE 
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- ** ARRANGEMENTS. POSTAGE IS NOT REQUIRED. At the time of sour de patuce, do not fail to sunender Form 1-04, 
» ARRIVAL-DEPARTURE RECORD, in_accordance with instructions on that form, i) sepmriataanie lesa 


Very truly yours, 


atwttt Beats 


I ASTRIG DIRECTOR 
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Please note the below checked action which has heen taken in your case. 


ae You have violated the terms of your admission as a nonimmigrant. Consequently, permission 
previously granted you to remain in the United States is resciuded. You sire required to depart 
from the United States at your own expense un or before __ 


a In accordance with a decision made in your case you are required to depart from the United 
States at your own expense on or before ___ : 


ix Your application for_an extension of time in which to depart from the United States has been 


ue Ca . You are required to depart on or before 
Mung 2,145, . 


a f oye 
You must notify this office, oy oo of gy, on or before YnQ ue a4 a Os 


of the arrangements you have made to effect your departure, including Ahie date, place, and manner. 
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«11. Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 
+: and action heing taken to effect your deportation. 


Naa i there iy a bond outstanding in your case, you are warned that to expedite canecllation of the bond and return of the 
i t* collateral posted, you inust make advance arrangements with this office to have your departure witnessed by an officer of 
Bak this Service, 
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a note the below checked action which has heen taken in your case. 


' | You have violated the terms of your admission as a noviiniolscant. Concequectly, permission 
previously granted you to remain in the United States is vesesaled. You ave vequived to depart 
from the United Stutes at your own expense on ov betore | 


4 In accordance with a decision made in your case you are required to depart from the United 
States at your own expense on or before 
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of the arrangements you have made to effect your departure, 4 wes calinays the date, place, and ananner, 


Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 
and action being taken to effect your deportation. 


X If there is a bond outstanding in your case, you are warned that to expedite canceliation ef the bond and return of the 
collateral posted, you must make advance arrangements with this office to have your departure witnessed by an officer uf 
this Service. 


‘USE THE ENCLOSED SELF-ADDRESSED CARD 10 NOTIVY THIS OFFICE REGARDING DEPARTURE 
ARRANGEMENTS. POSTAGE IS NOT REQUIRED. At thetine of your depatise, do not | fait” to surreuder Fe Fonn J- 5-94, | 
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ONDER D2NYING MOTION TO REOPZN 


faa position Ly the Trial Attorney in opposing reopsning of respondent's de- 
portatioa necr..; in orcur to apply for suspension of deportation is well ta- 
ken. Bare all<sations that respondent will suffer extreme hardship if depor- 


ted are not sufficient to make out a prima facie case. 


Raspondent's <ffidavit indicates as possible hardship that ho has no imnediai : 
faxily in en; Kong. The 1-256 indicates they are ell in Hsinland China. Ticre- i By 
fore ho has n> irmadiete fanlly in the United States as wall. Bi 
Teanoudent's ctlusion to medical treatment is too nebulous to warrant consice:. ud 
tion as extrez2 hardship. Kopefully for respondent his stzy at the hospital an 
nis continued treatment will be limited in tine. 


Tor the evova roaz0n3 respondent's motion to re:opca 4s ec-ici. 
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420 East 70th Street 
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Trial Attorney 


CHANG: 


2 CALL: Section 241(a)(2), Ili Act {8 U.S.C. 1251 
(a)(2)) - Notimmigrant visitor « 
remained lo:.cer than permitted 


APPLICATION: RECPENING 
ORDER: 


PER CUNIALi, The decision of the irmmigration judge denying ; 
the motio= to reopen is effirmed., The respondent has failed to . 
rake & prim: facie showing of eligibility for suspension of Gepore } 
tation, Bfott=r cf Sipus, Interim Decision 2172 (BIA 1972); 
ifetter of Lars, interim Decision 2136 (RIA 1972). Accordingly, 
the appeul ic cicrmissed. The requect for oral argument is elzo 
Genicd 8 C.F. i, 3, 1(e). 


Chairman 


o Interim Decision #2172 


MATTER OF SIPUS 
In Deportation Proceedings 


A- 14293683 


Decided by Board November 10, 1972 


(1) mere showing that an alien has achieved the minimum statutory 
period of continuous physical presence for suspension of deportation 
does not, without more, justify granting a motion to reopen the de- 
portation proceedings to permit an application for suspension, 


(2) A motion to reopen the proceedings should disclose all prior and 
pending judicial litigation in the case, 


CHARGE: 


Order: Act of 1952 - Section 241(a)(2) [8 U.S.C. 1251(a)(2)] - Non- 
immigrant visitor - remained longer than 


permitted. 
ON BEHALF OF RESPONDENT: ON BEHALF OF SERVICE: 
Hiram W. Kwan, Esquire William S. Howell 
840 North Broadway Trial Attorney 


Los Angeles, California 90012 
(Brief filed) 


’ This is en appeal from an order of a special inquiry 
officer denying the respondent's motion to reopen the 
deportation proceedings to allow her to file an éppli- 
cation for suspension of deportation under section 244 
(a)(1) of the Immigration and Nationality Act. Oral 


argument, which is requesced, is no longer available 

as a matter of right on such an appeal, 8 C.F.R. 3.1(e). 
Oral ergument will be denied and the eppeal will be dis- 
missed. 
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Interim Decision #2172 


Respondent is a 5l-year-old movvied female alien, 
2 native cad citizen of the Philispines, who wes acuice 
tec co the United Stetes oz July 26, 1965 as a nonixni- 
grant visitor and remained longer than permitced, At 
a hearing before a specicl waquizy officer on Jonuary 
28, 1959, she adnitted the factual cllegations of the 
Order to Siew Cause, conceded deportability and cpplied 
for volcatary departure. The cpecial inquiry officer 
found her deportable and granted voluntary departure to 
arch 1, 1969, She failed to depart, 


| tn i mn 
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On April 29, 1972, counsel filed a motion to reopen 
the proceedings so that respondent might file an appli- 
cation for sucpensien of deportation. Attached to the 
motion was a filled-out sucperscion crplication. The 
motion to reopen, which is unsupported by any affidavit 
or other evidence, is extremely brief. Its essence is 
contained in two chort paragraphs: 


"{III] Respondent “ia. statutorily eligible for 
suspension of deportation having first entered 
the United States in March 1962. It is believed 
her case falls squarely within 12 I & N Dec. 271. 


\ "{Iv] Counsel is prepared to present the nec- 


pl ae 


essary evidence at the time of hearing." 


The suspension application recites that recpondent 
first entered the United States as a visitor on March 
27, 1962 and was absent thereafter but once, from 
December 1964 to the date of her Lest entry on July 26, 
1965. The Service's trial attorney opposed the motion 
on the ground that this absence of almost eight months 
broke the continuity of the seven years’ phycical pres- 
ence required by section 244(a)(1) of the Act. The 
special inquiry officer agreed and denied the motion in 
his order dated May 23, 1972, now before us on appeal. 
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Tie issue raiscd on cpvecl is now meot. More thaa 
seve: youc> have now elessed cince recpoadent*s icct 
entry on July 26, 1965. We thoreZore racd not con- 
sider whether her precediz: cbhccace broke theo continu- 
ity of hex physical presence following the 1962 cntry. 
Since ohe cen now establish the stnicun required period 
of physic.1 presence, we would ovdincrlly reopen cnd 
remanc if ker rotion pepers made out a prima facie 
case for reopening in other vezcrds. Im our view, they 
do not, 


Tie motion to reopen, as we have noted, is singulerly 
lecking in factual detail. Tho cucoension csoplication 
reflects that respondent's kucbond, whom che marsied 
on December 24, 1942, is a celf-cemployed farcer in the 
Philippines, Recpondeat's five chiidzen, sanczing ia 
ege fron 9 to 27, are natives oad citizens of the 
Philippines end presuacbly row reoide there since their 
present residence is not indicated, Neither the hus- 
bend nor any of the children is licted as a permancnt 
resideat alien. Respondent also lists six brothers ond 
sisters, all nctives and citizens of the Philipoincs, 
noy algo presumably residing there. Since Decendex 
1966 zespondent has been eaployed as a douestic and 
now carns $125 a week. She stctes che eccnnot retuz: 
to her native lond becausa of “fincucicl khardchip.” 


As we pointed out in accor of Lom, Kecerin Deets lon 


2136 (BIA 1972), contdnwcus pliycical preseace for the 
minimun statutory period is only onc of the cliribility 
requirements for suspension of dcsortation. There cre 
others, including a showing thot the alien's doporta- 
tion would result in extreme hardshis to the alien or 
other specified femily members who sre citizens or 


legally resident aliens. The pezcivent regulations 1/ 


PDL SS OS OSS OS SSE BBO HAEEEAAHASERABL ASHER OEMS DEEEEEEE 


1/ Reopening before the Service is governed by 3 C.F.R. 
242.22 and 103.5. Reopening before the Board is 
governed by 8 C.F,R. 3.2 and 3.8. 


Interim Decision #2172 


~~ 


faccc to be proved at the rconcced hesrins end cisl 


ee ee *0.9 


be cusported ty cffidavits cr other evidenticery o2terial. 


requlcs chct a motion te reopen chall ctate the roy 


lio mard end fec¢ rule cen bo 1 
constitutes < sufficient chowing 
for scopening. Much descends oa 
and the force of the eviconce ai: 
recous couget to be reosened, Wa st reco: 
negccive or contains ‘sree factorc, ac mere 
of cexnclucory allegations with recoect to the 
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t ais 
statercnt 
ctatucory 
prevequisites is seldom enowch. tor zeopeain? for 
sucpenscton purposes is souzht, o ucre showing that the 
aiien has at last achieved the miniotra stctutory period 
of continuous physical presence, docs not ordinarily, 
without wore, establish the other statutory prerequisites 
sufficicutZy te warrant reopening for a plenary hearing. 
Ca the other hang, we have on occasion overiocized the 
techniccl inadequacy of a mocicn to reopen \ 2zere the 
nev fects alleged, when coupled with the facts elready 
of record, satisty us that it would be worthwhile to 
develop the issues further at a fenary hearing on re- 
opening. 


i 


On the record now before us, we cennot infer fren 
the mere face that respondent cen now ectablich seven 
years’ continuous physical presence that she may also 
be able to prove the prerequisite extrene hardship if 
Given a chence at 4 reopened hesring. -Yrom what al- 
recdy cppears, it is clear thet all her close relctives 
é-. in the Philippines, Respondent's deportation there, 
far from causiag extrenc hardship by separating her 
from her fenily, would serve to reunite her with then, 
Incofar as concerns the "Zincacial hardship" which che 
eccerts in her crplication, it kac been consisteatly 
Leld that mere econcnie detrimeat, without more, is 
not enough to make out the extrexe hardship required by 
the ctctute, Kasravi v. HS, 400 F.2d 675 (9 Cir. 1968); 
fwon Shick Myunz v. INS, °28 F.2d 330 (7 Cir. 1966). 


A-1 6 
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If there are other fect: in councel’s possecsion 
which would tend to make cut a cace cf extreme hord- 
caip, he kas not mace thom known. The cpectal incetcy 

oificer cannot be expectcd to act on conjecture, 
Ccencel’s uncusported ond conclusory éscertica in th: 
motion thet he “is prepared to present tee necessary 
evidence at the tine of hearin” docs not tell uc ov 
the ssccicl inquiry officer what evidence he is pre- 
pared co oresent and does not catisfy us that che 
additionsi delay entailed in a reopening would likely 
be worchwaile, We couclude thet the cpecial incuiry 
officer proocely denied the notion to xcaven, 


Cne furtner aspect of this case should be mentioned. 
Froa the gorrein now before us, Lt aéppcars that oa Mey 
IL, 1972, after ke had filed the motioa to reopen but 
before ce oo aed lugeiry officer had ruled on it 
counsel fom recpondent filed a petition under sectica 
106(2) of the Inaiegration and Nationality Aet to review 
tic czigincl deportation order, Sipus v. His, 9 Ciz. 
Noe 72-25.3, Ou June 16, 1972, the court extered an 
ordez son missing the pec ctizion for review and dieccolving 
the statutory stay of denortation automatically avail- 
able under section 166(a)(3) of the Act. On June 21, 
1972, couacel petitioned the court for rchearing. In 
his supportiagz wasn cee: counsel challeaged the spe- 
celal inquiry officer's order now before us on Socal 

end arcued, on the “extres.o hardchip” issue, the 
 Acoaeadenet | at the -se of 51 aad ohen: no recent en- 
Site bnigg history in hex native couatry, would experience 
ntrexe difficulty in finding work of cay kind if che 
veee deported to the Fhilippines."” Oa June 28, 1972 
the court denied the petiticn for rekecring. 


We mention the court proceedings for two reasons: 
First, in court counsel went into considerably nore 
detail in defining the extreme hardshi» claim than 
he cid either before the cycciol inquiry officer or 
before this Loard on appeal. Even with these edditional 
details, we are satisfied that a prica facie case for 
Yeopening is not made out. 


| 
{ 
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Second, wa note that neither in his notice of ap- 
peal daccd June 3, 1972, nor in his brief on appeal to 
this Doarc bearing che sune dace, did counsel mention 
the proceedings for judicial revic. thea pending. We 
have previously poiated out khew icpovtent it is thet 
we be infscned of court Litigaticn brought by a parry 
to & procecding before us which cight affect our de- 


cision in that proceeding. See intter of Vora, Interin 
Dociote: 1971 (BIA 1969); & C.F.R. 3.0%a). Prior 
Litigation is important beecuse, aosag other chings, 
tie judcment entered therein nyy have res judicata 
effect. Ic is equeliy necessary that we be inioracd 


@ 

of paling litigation, so that we may either vithhold 
ox .utge our éecicion in guch a way 2s not to imainge 
woa the jurisdiction of the court. i£ counsel ce- 
liscracely withheld this information froa us, we could 
only regard it as a lack of the good faith which we 
are entitled to expect from attorneys who appear be- 
fore us. 


We have no reason to belicve that either of the 
“Minth Circuit's judgments hes conclusive effect on the 
issue now before us. The petition for review dismissed 
by the court's order of “ae 16, 1972 dc it with the 
orici:... deportation oder and not the special inquiry 
offiecr’s order now before us. While counsel cought to 
draw the Latcer order into the court proceedings in 
his petition for rehearing, it is clear that he did not 
succeed. In denying the r-cition for rchearing, the 
court wrote no opinion. It is fsirly iniecrable, how- 
ever, ic the court's refucal to entertcin recpond- 
ent's eLollernge to the special inquiry officer's order 
was due to recpondeat'’s failure to exaust her cd- 
ministracive remedy of cpzeal to this Board, as te~ 
quired by section 106{c) of the Act. We cee no recson 
to regerd the court's etder of June 28, 1972 as ca ad- 
judication on the merits of the iscue now before us. 
Accoxdingly, we shall enter aa ordcr disposing of the 
eppeal before us on ite -rits. 
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ORDER: The appeal is dismissed. 


Warren R. Torrington, Member, Concurring: 


ZL concur in the result, but not in tne unnecessary, 
inaccurate, and misleading statements which appear in the 
following paragraph quoted from the board opinion, 


‘Mio hard and fast rule can be laid down 
what constitutes a sufficient showing of a 
facie case for recpening. Much depends on th 
neture of the case and the force c.: the evidence 
already appearing in the record sought to be 
ceonened, Where that record is negative or 
contains adverse factors, a mere statement of 
conclusory allegations with respect to the 
statutory prerequisites is seldom enough. 
Where reopening for suspension purposes is 
sought, a mere showing that the alien has at 
last achieved the minimum statutory period of 
continuous physical presence does not ordinarily, 
without more, establish the other statutory 
prerequisites sufficiently to warrant reopening 
for a plenary hearing. On the other hand, we 
have on occasion overlooked the technical 
inadequacy of a motion to reopen where the new 
facts alleged, when coupled with the facts 
already of record, satisfy us that it would be 
worthwhile to develop the issues further at a 
plenary hearing on reopening.” 


They might create the--wrong--impression that we have 
the right to ignore the regulations which govern motions 
to reopen, and which ace cited in footnote 1 of the Evard 
opinion, We have no such right. The regulations have 
the force of law; and it is our duty to enforce then. 
Thus, "a mere statement of conclusory allegations with 
respect to the statutory prerequisites” for the relief 
sought is not "seldom enough;" it is never enough. The 
yuoted dictum is in sharp conflict with the letter and 


-@ 
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regulations. 


guletions 
a} 


proved 


cavits or 
susplicd,.} 
to reonen di £ the Serv 
particular, in de tation vroceedings to 

inquiry of F 8 C.F.R. 103.5 and ¢ C. 


FR, 


Simiiarly, where “reopening for suspension purposes 
is sougut, a mere showing chat the alien has at last 
achieved the minimem statutory period of continuous 
physical presence does not" cver, ‘without moxe, 
cetablish the other statutory prerequisites sufficiently 
to warrant reopening for a plenary hearinc." Tire use 
of the word "ordinarily" in the Board opinion appears 
to me to be quite misleading, 


Finally, the followi-¢ statement quoted from the 
zoard opinion is far too broad and general, and is 
therefore not a correct exposition of what we can 
lewfully do: "Oa the other hand, we have on occasion 
overlooked the technical inadequacy of 2 motion to 
reopen where the new facts alleged, when coupled with 
the facts already of record, satisfy us that it would 
be worthwhile to develop the issues further at a 
plenary hearing on reopening." 


Obviously, a motion to reopea will always be 
grcated wnere a failure to reopea the proceedings 
might result in a gross miscarriage of justice. For 
example, in a matter involving an alien's application 
for withholding of deportation to a country in which 
he allegedly would be subject to persecution on 
account of race, religion, or political opinion, 
neither a special inquiry officer nor this Board would 
dream of denying a motion to reonen beccuse of scme 
"technical inadequacy"’(as the Board opiaioa puts it), 
That, however, does not mean that we have the general 
authority to "overlook'' clear violations of, or non- 
compiiance with, the applicable laws and regulations 
of the United States, 


.o. P-l9 
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MATTER OF LAM 
In Deportation Proceedings 


A- 15639821 


Decided by Board March 23, 1972 


Apart from an alien's failure to establish prima facie the extreme 
hardship requiced to qualify for suspension of deportation, 
where, as in the instant case, he managed to stave off deporta- 
tion and accrue the minimum statutory period of physical pres- 
ence only by resort to dilatory procedures (including a petition 
for review denied for lack of prosecution), in the absence of 
compelling circumstances to counterbalance such an adverse fac- 
tor denial of his motion to reopen to apply for suspension of 
deportation is warranted purely as a matter of discretion. 


CHARGES; 


Order: Act of 1952 - Section 241(a)(2) [8 U.S.C. 1251(a)(2)] - 
Entered without inspection. 


Lodged: Act of 1952 - Section 241(a)(1) [8 U.S.C. 1251(a)(1)] - 
Excludable at time of entry - nonimmi- 
grant, not in possession of valid nonim- 
migrant visa or border crossing identifi- 
cation card and not exempted from the 
possession thereof, as described in sec- 
tion 212(a)(26) [8 U.S.C. 1182(a)(26)]. 


ON BEHALF OF RESPONDENT: ON BEHALF OF SERVICE: 
Samuel D. Myers, Esquire Olga M. Springer 
134 North La Salle Street, Suite 1616 Trial Attorney 
Chicago, Illinois 60602 (Brief filed) 


In a decision dated April 10, 1968, a special in- 
quiry officer found the respondent deportable on the 
charge in the Order to Show Cause and on the lodged 
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charge, granted him voluntary departure and ordered 


fail to depart. The Board 
dismissed his appeal on June 5, 1968, 


of Appeals for the Seventh Circuit and was dismissed 


ion. On August 
t's motion to 


t an applica- 
tion for suspension might be filed under section 244 
(a)(1) of the Act, 


Another petition for review was filed in the United 
States Court of Appeals for the Seventh Circuit, largely 
challenging the merits of the April 10, 1968 determina- 
In dismissing the petition for 
1, the court held that review 
of the merits of the April 10, 1968 order ig barred by 
6 action on 
reopen was dis- 
of discretion, 


to permit the respondent to apply for 
deportation, The present motion will be denied, 


To be eligible for suspension 
section 244(a)(1) of the Act, the respondent must es- 
tablish: (1) physical presence in the United States 
for a continuous period of not less than seven years 
preceding the date of application; (2) good moral 
character during all such period; and (3) extreme hard- 
ship to the alien or other specified family members 
which would result from the alien's deportation. The 
regulations require that a motion to reopen shall state 
the new facts to be proved at the reopened hearing and 


of deportation under 


shall be supported by affidavits or other evidentiary 
material, 


ee 
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In support of the claim of hardship made in this 
motion, respondent submitted an affidavit which states 
4 number of conclusions, none of which is supported 


himself in Hong Kong; that he would be unable to obtain 
a jobs; that he might starve to death; that he fears 

the communists in Hong Kong; and that he would become 
physically and emotionally ill if he had to leave the 
United States, All statements are conclusions, purely 
conjectural and not supported by any facts or evidence. 
In substance, what respondent dleges is tantamount to 
economic hardship if he is returned to Hong Kong. 
Economic detriment without more, however, is not: 

enough to establish the hardship contemplated to qualify 
for the relief of suspension of deportation, Kasravi y, 


INS, 400 F.2d 675 (9 Cir, 1968); Kwang Shick Myung v, 
INS, 368 F.2d 330 (7 Cir. 1966). 


Respondent contends that a denial of this motion 
would be a denial of due process, a prejudgment without 


the possible omissions of prior counsel. These con- 
tentions ignore the sequence of events which have tran- 
spired since April 10, 1968, when he was found deport- 
able and granted the privilege of voluntary departure, 
The evidence in the record establishes that the re- 
Spondent has not been denied due process, that he has 
had ample opportunity to pregent his case before ad- 
ministrative and judicial tribunals, and that he has 

in fact taken advantage of these opportunities. The 
motion and affidavit presented do not state new facts 
which would establish, prima facie, the extreme hardship 
required to make respondent eligible for suspension of 
deportation under section 244(a)(1) of the Act, Respond- 
ent has not met the clear requirements for reopening set 
forth in the regulations. Reopening is not to be had 
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for the mere asking. Due process does not require re- 
vpening for a plenary hearing when a prima facie case 
of eligibility for the relief sought has not been es- 
tablished, 


Moreover, quite apart from respondent's failure to 
make out a prima facie case, there is another compelling 
reason to deny the motion as a matter of discretion. 
Respondent entered without inspection on February 1, 
1963. He has managed to eke out the minimum period of 
seven years’ physical presence only by resorting to 
dilatory procedures. One flagrant example among many 
will suffice: On September 4, 1968, long before the 
seven-year period had accrued, he filed a petition for 
review under section 106(a) of the Act, challenging 
the deportation order then outstanding, Cheuk Jor Lam 
ve INS, 7 Cir., No. 17142. Pursuant to section 106 
(a) (3) of the Act, deportation wag automatically stayed, 
He failed to prosecute the action, and on January 30, 
1969 the court dismissed it for lack of prosecution, 


Where, as here, an alien manages to stave off depor- 
tation and accrue the minimum statutory period of physical 
presence only by resort to such obviously dilatory tactics, 
in the absence of other compelling circumstances sufficient 
Co counterbalance such an adverse factor we are warranted 
in denying a motion to reopen purely as a matter of dis- 
cretion, 


ORDER: It is ordered that the motion be and the 
same is hereby denied, 


LEGISLATIVE HISTORY 


dies, or if he has departed from the United States. A subsequent petition 

for review or for habeas corpus will not be entertained if the validity of the 

order of deportation has been previously determined in any judicial pro- 

ceeding, unless the new petition presents grounds which the court finds 

could not have been presented previously, or the court finds that the remedy 

in the previous proceeding was inadequate or ineffective to test the validity 
: of the order. 

Proceedings for court review pending on the effective date of this legis- 
lation are transferred to the appropriate court for trial in accordance with 
the provisions of this section. 

Pending judicial actions to review exclusion proceedings are directed to 
be expedited in the same manner as is required in habeas corpus. The sec- 
tion contains a 30-day deferred effective date, and the customary separ?bility 
clause. Implicit in this section, carried forward from the 1950 act, is the 

: authority of Federal courts of appeals to promulgate appropriate rules for 
the conduct of, and practice in, the review of deportation orders. 


al 
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(c) Review of deportation orders.—Scction 5 of the instant bill contains 
a number of features which fully establish the propriety and form of ju- 
dicial review made available to aliens involved in deportation proceedings. 
The forum is the U. S. court of appeals, where judicial review has been 
provided for many years respecting orders of other administrative agencies. 
| Since deportation procecdings deal with the liberty of persons rather than 
| 
‘ 
! 


mere property, the committee has concluded that granting an initial review 
in an appellate court gives the alien greater rights, greater security, and 
more assurance of a close study of his case by experienced judges. To make 
certain that the institution of the proceeding in the court of appea!s shall 
not harm the alien or be restrictive upon his desire for court review, the 
bill, as amended, declares that the review may be had upon the basis of a 
: typewritten record and typewritten briefs. This obviously will save the 
alicn financial cost. This is consistent with and supplementary to the 
benefits now available to aliens as well as citizens under the recent amend- 
\ ment to the Judicial Code of September 21, 1959, Public Law 86-320, 73 
Stat. 590, <8 U.S.C. 1915, permitting the filing of court actions without 
payment of fees and costs if the person involved establishes to the court's 
. satisfaction that he is unable to pay the same. 
H The venue is designated in this section not only for the benefit of the 
! United States but also for the guod of the alien. The bill declares that he 
shall bring his action in the court of appeals in the vicinity either where the 
\ administrative proceeding was conducted, or where he has his residence. 
} Obviously, this will reduce the workload upon the crowded courts, especially 
\ in those places where aliens have heretofore shopped for judicial redress of 
their fancied wrongs. At the same time, the alien is guaranteed the right 
v to bring an action in a court most convenient to him, The committee is 
aware, of course, that the number of circuit courts is numerically less than 
the number of district courts. This is not a disadvantage to the alien when ' 
considcration is given to the fact that many circuit courts, particularly in i 
the less populous areas, travel a circuit and hold court in more than one { 
place. By dirceting the court action to be brought in the vicinity where 
the alien resides or where the administrative proceeding was instituted, the 
committee does not lessen the alien's ability to obtain justice. Oa the con- 
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011 92 U.S. 215 CHENG FAN KWOK v. IMMIGRATION AND NAT. SERV. 1975 ' 
Cite as 84 8.Ct, 1970 (1965) | 
f distinct. from those conducted under the course of proceedings conducted un- 
; § 942(b), by an officer other than the der § 242(b). : 
i .. special ‘inquiry officer who, as required Thus, during a colloquy on the floor 
, by § 242(b), presided over the deporta- of the House of Representatives, to 
tion proceeding. The order here did not which we referred in Foti, Representa- 


involve the denial of a motion to reopen tive Moure, co-sponsor of the bill then 

proceedings conducted under § 242(b), under discussion, suggested that any | 
or to reconsider any final order of de- difficulties resulting from the separate } 
portation. Concededly, the application consideration of deportadility and of 
for a stay assumed the prior existence of giseretionary r-lief could be overcome 
an order of deportation, but petitioner py “yn change in the present administra- 


: “attack > ‘ ots wlor ite z : : 7 
did not attack " cajenninenge i . tive practice of considering the issues 
self gn ~- ne ee t eo ae * * © piecemeat, There is no reason 
inconsistent with it.” Sul ¥. sperdy, why the Immigration Service could not 
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: by ha’ 9 Te 7 is ; 
: 871 F.2d Hoa. 177 (C.A.2nd cir.) If, change its regulations to permit con- 
d ste Teer iervive arece 5 re temporaneous court consideration of de- 
* (a) embraces all determinations directly portability gy administrative applica 


affecting the execution of” a final depor- tion for reliet.” 105 Cong. Rec. 12728. 
tation order, Congress has selected 4) the same colloquy, Representative 
language remarkably inapposite for its walter, the chairman of the subcommit- 
aa - Judge Pricnitly observed ive that conducted the pertinent hearings, 
in a similar case, Mt “Congress had yp ceognized that certain forms of disere- 
_ : tionary relief may be requested in the 
wanted to go that far, presumably it 


A ‘ourse Of & 
would have known how to say So.’ Ibid. faint tains atk 

(5) The levislative history of § 106 ee eabaenlnesiont 0% 
) : ty stated that § WoC.) would apply to the 
(u) does not strengthen the position of ees ae gud : 
the Immigration Sorvicu. ‘The “hasic disposition of such requests, “just 3 it 
purpose” of the procedural portions of 
the 1961 legislation was, as Wwe stated in 


Wotlle 
up int 
Contig. 


apply te any other issue le ught 
prate eins.” 105 


di portation 
2728 (emphasis jidded). Sim- | 


Foti, evidently “to expedite the deporta : 
. : : ilarly, Representative Walter, ina subse- i 
tion of undesirable ahens by preventing ne 
i F @ ‘ i quent debate, responded toa charge that | 
successive dilatory appeals to ver jous fed- oy: ae pg : 
: ; saga ; ton ae ial review under § 106G) would {! 
eral courts * * ”*- 475 U.S. at 22h, ‘ ‘ 
oe : i" : prove inadequate pecause of the absence ; 
84 S.Ct. at 312. Congress presevibed for , : age eS , 
this \ li of a suitable record, by inviting the it 
si purpose severa procedura — yentlemian’s attention to the kaw in see- mf 
Hons, among them the device of direct {jon 242, in which the procedure for the 
petitions for review to the courts of ap- examiner is set forth in detail.” 107 ve 
peals. Although, as the Immigration Cong Ree. 12179. we 
is Service has emphasize » bros - : ee ree 
gag emphasized, the broad pur We believe that, in combination a: ; 
108: ; i af ave op “ * m 
. poses of the legislation might have been the terms of § 106(a) itself, these state- 
expected to encompass orders denying — ments lead to the inference that Congress { 
" discretionary relief entered outside § 242) quite deliberately restricted the applica- i 
(b) proceedings, there is evidence that — tion of § 106(a) to orders entered during : / ' 
Congress deliberately restricted the ap- proceedings conducted under § S48(U), « 
, plication of § 106(a) to orders made in oF directly challenging deportation orders 
¢ 
granted voluntary departure, was insured 13. See 375 US. at 929-994, 81 8.Ct. at P 
on March 3, 1006, Petitioner filed his 310-311. 
application for a stay on June 2p, 1000. 
the application was evidently denied on ' 
the same day. 
{ 
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Cross reference.—Compensation of adminis- 
trator of Bureau of Security and Consular Af- 
fairs, see § 5315(1) of Title 5. 


1105. Liaison with internal security 
officers.-The Commissioner and the ad- 


ministrator shall have authority to main- 
¥ tain direct and continuous liaison with 
ri the Directors of the Federal Bureau of 
Investigation and the Central Intelli- 
i gence Agency and with other internal 


Security officers of the Government for 
the purpose of obtaining and exchang- 
ing information for’ use in enforcing 

. the provisions of this Act in the interest 

‘ of the internal security of the United 
States. The Commissioner and the ad- 
ministrator shall maintain direct and 
continuous liaison with cach other with 
a view to a coordinated, uniform, and 
efficient administration of this Act, and 
all other immigration and nationality 
laws. (June 27, 1952, c. 477, Title I, 
§ 105, 66 Stat. 175.) 


Reference in text.—"This Act,” referred to 
i in this section, appears as $$1101 and notes- 
1106, 1151-1156, 1181, 1182, 1183, 1184, 1185, 
{ 1201, 2202-1204, 1221-1240, 1251, 1252-1255, 
1256-1260, 1281-1287, 1301-1306, 1321-1330, 
1351-2353a, 1353d, 1354-1363, 1401, 1402-1409, 
{ 1421-1440, 1441-1455, 1457-1459, 1481-1489, and 
: 1501-1503 cf this title; §§ 1114, 1429, and 
1546 of Title 18; §§618 and 1446 of Title 22; 

\ and § 1(7) of Title 49, 


Cross reference.—Central Intelligence Agency, 
see §$ 493-403) of Title 50. 


1105a. Judicial review of orders of de- 
portation and exclusiun.—(a) The pro- 
cedure prescribed by, and all the provi- 
Sions of the Act of December 29, 1950, 
as amended (64 Stat. 1129; 68 Stat. 961; 
5 U. S. C. 1031 et seq.), shall apply to, 
and shall be the sole and exclusive pro- 
cedure for, the judicial review of all 
final orders of deportation heretofore or 
hereafter made against aliens within 
the United States pursuant to admin- 
istrative proceedings under section 242 
()) of this Act [$1252(b) of this title) 
or comparable provisions of any prior 
Act, except that 


(1) a petition for review may be filed 
not later than six months from the date 
of the final deportation order or from 
the effective date of this section, which- 
ever is the later; 

(2) the venue of any petition for re- 
view under this section shall be in the 
judicial circuit in which the administra- 
tive proceedings before a special inquiry 
oificer were conducted in whole or in 
Part, or in the judicial circuit wherein is 
the residence, as defined in. this Act 
{$1101 of this title}, of the petitioner, 
but not In more than one circuit; 

(3) the dction shall be brought against 
the Immigration and Naturalization 
Service, as respondent. Service of the 
petition to review shall be made upon 
the Attorney General of the United 
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States and upon the official of the Im- 
migration and Naturalization Service in 
charge of the Service district in which 
the office of the clerk of the court js 
located. The service of the petition for 
review upon such official of the Service 
Shall stay the deportation of the alien 
pending determination of the petition 
by the court, unless the court otherwise 
directs; 


(4) except as provided in clause (B) 
of paragraph (5) of this subsection, the 
petition shall be determined solely upon 
the administrative record upon which 
the deportation order is based and the 
Attorney General's findings of fact, if 
supported by reasonabtle; substantia , and 
probative evidence on the record con- 
sidered as a whole, shall be conclusive; 


(5) whenever any petitioner, who seeks 
review of an order under this section, 
claims to be a national of the United 
States and makes a showing that his 
claim is not fiivolous, the court shall 
(A) pass upon the issues presented when 
it appears from the pleadings and affi- 
davits filed by the parties that no genu- 
ine issue of matcrial fact is presented: 
or (B) where a genuine issue of material 
fact as to the petitioner’s nationality is 
presented, transfer the proceedings to a 
United States district court for the dis- 
trict where the petitioner has his resi- 
dence for hearing de novo of the nation- 
ality claim and determination as if such 
proceedings were originally initiated in 
the district court under the provisions of 
section 2201 of title 28, United States 
Code (28 § 2201]. Any such petitioner 
shall not be entitled to have such issue 
determined under section 360(a) of this 
Act [§ 1503(a) of this title} or otherwise; 


(6) if the validity of a deportation 
order has not been judicially determined, 
its validity may be challenged in a crim- 
inal proceeding against the alien for vio- 
lation of subsection (d) or (e) of section 
242 of this Act {§ 1252(d), (e). of this 
title] only by separate motion for judi- 
cial review before trial. Such motion 
shall be determined by the court without 
a jury and kefore the trial of the gen- 
eral issue. Whenever a claim to United 
States nationality is made in such mo- 
tion, and in the opinion of the court, a 
genuine issue of muterial fact as to the 
alien's nationality is presented, the court 
shall accord him a hearing de novo on 
the nationality claim and determine 
that issue as if proceedings had been 
initiated under the provisions of section 
2201 of title 28, United States Code [28 
§ 2201]. Any such alien shall not be en- 
titled to have such issue determined 
under section 360(a) of this Act {§ 1503 
(a) of this title) or otherwise. If no such 
hearing de novo as to — oe is 
conducted, the determination shali be 
made solely upon the administrative 
record upon which the deportation order 
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the circumstances and equities in each case. And it must 
be borne in mind that each of the relatives mentioned in the 
statute is a defined term. The definition and scope of the 
terms “spouse,” ** “child,” * and “parent” * are considered 
elsewhere. 

The term “exceptional and extremely unusual hardship” 
merits careful scrutiny. The Senate Judiciary Committee 
explained that this language was used in the 1952 Act for 
the purpose of restricting the opportunity for suspension. 
The Committee commented that all deportations involve 
hardship and that it wished to limit the suspension remedy 
to situations in which deportation “would be unconscion- 
able.” * These observations have been severely criticized.®? 

The Board of Immigration Appeals has announced the 
following general criteria to be weighed in assessing 


whether exceptional and extremely unusual hardship is 
present: 


1. Length of residence in United States (including con- 
sideration of manner and purpose of entry). 


2. Family ties in United States. 
Possibility of obtaining a visa abroad. 


Financial burden on alien of having to go abroad to 
obtain a visa. 


5. The health and age of the alien. 
LS ULRNOM AREER nee nae 


62 Matter of Uy, 11 IN ...... (I.D, 1464, 1965) (came as student, family 
ties all in Philippines, residence of 8 years here, no extreme hardship even 
though economic Opportunities less in Philippines); Matter of Sangster, 11 
IN ........ (ID, 1506, 1965) (same, Jamaica). Sve also n. 60, supra. 

63 See $2.18a., 

64 See §2.18b, 

68 See §2.18c. 

66 8. Rep. 1137, 82d Cong., 2d Sess., p. 25. The observations of the House 
Committee were similar, but more moderate. H. Rep. 1365, 82d Cong., 2d Sess., 
pp. 62-63. 


67 Pres. Comm. Rep., Pp. 211-215; Maslow, “Reeasting our Deportation 
Law,” 56 Colum. L.R. 309, 342 (1956). 
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The existence of several, but not necessarily all, of these 
factors ordinarily will be required. 
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File: A16 027 125, - New York 


ty) Board of Jmmiaration Appeals 


In re: YI CHUN CHENG 
IN DEPORTATION PROCEEDINGS 
MOTION 


ON BEHALF OF RESPONDENT: Paul Rubin, Esquire 
Three West 57th Street 
New York, New York 10019 


CHARGE: 


Order: Sec, 241(a)(2), LuN Act (8 U.S.C. 1251 
(a)(2)) - Noniumizrant visitor - 
remained longer than permitted 


APPLICATION: RKeconsideration 


This is a motion to reccnsider our decision of Sep- 
tember 9, 1976 disnissing an appeal from a decision of 
an immigration judge dated July 20, 1976 denying a mo- 
tion to reopen the deportation proceedings against the 
respondent. The respondent's motion will be denied. 


The respondent is a 27-year-old native of China who 
entered the United States on February 1, 1969 at New 
York, New York in transit without visa. At a hearing 
held on July 11, 1969, the respondent was found deport- 
able as an overstayed nonimmigrant and was granted the 
privilege of voluntary departure by the immigration 
judge to be effected not later than August 1, 1969. 

The respondent did not leave by the date initially au- 
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thorized by the iumigration judge. The record further 
shows that the respondent has been granted repeated ex- 
tensions to dopart voluntarily by the Dictrict Director, 
the last one expiring on June 6, 1976. 


The respondent's original motion to the imnigration 
judge for reopening was filed so as to allow hin to file 
for suspension of deportation under section 244(a)(1) of 
the Immigration and Nationality Act amd obtain a now 
grant of yoluntery departure from the immigration judge. 
The motion to raconsider now before us is directed to 
obtain a reopening of the proceedings for the same pur- 
poses. 


The respondent has not made a prima facie showing of 
eligibility for suspension of deportation. on. Although 
the respondent has accumilated seven years of physical 
presence in tha United States, he has failed to show 
that his deportation would result in extreme hardship 
to himself or to the relatives designated in section 
244(a) of the Act. 


No affidavits or other documentary evidence has been 
submitted detailing the facts upon which the claim of 
extreme hardship is based. Conclusionary statements 
withcut evidentiary or fectual support are not suffi- 
cicnt to obtain reopening. See Matter of Lam, 14 I6N 
Dec. 9% (BIA 1972). Uowover, even if we were to ac- 
cept the statements of counsel in his brief as equiva- 
lat of the factual or evidentiary support which must 
accompany motions of this nature, we are not satisfied 
that a prima facie case has been made for reopening the 
proceedings. 


Counsel avers that the respondent's medical problems 
warrant ao finding of extreme hardship. However, the 
evidence ia che record seems to indicate that the re- 
spondent's medical condition is not to impair his gen- 
eral ebility to function normally. 
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That the cespondent’s deportation would mean the iosa 
of the job offer that sustains his epproved lebor certi- 
fication which would mercm his inability tc enter as a 
nonpreference immigrant or eo a sixth preference irmi- 
grent, if a vise petition ie approved, cannot be consid- 
ered extreme hardship, even if ve discount the specula- 
tive nature of this assertion. 


Any alien's enforced departure from the United States 
entails hardship. In the cases whera all the hardship 
is aecribcble solely to the edjustment neceseory in eny 
change of residence, a finding of extramea hardship is 
generally found unwarrented. That the respondmt might 
lose the job offer does not preclude the respondent from 
ever entcring the United Stetes or from making a living 
abroad. If he lost the job offer, he would be in the 
same position as any other prospective nonproference in- 
migrant at the initial stage. 


We reject counsel's contention that we should recede 
from our interpretation of 8 C.F.R. 244.1 as enunciated 
in Matter of Yeung, 13 I&N Dec. 528 (BIA 1970). 


We are not persuaded thst ea remand is appropriate to 
consider a new grant of voluntary departure to the re- 
spondent. The respondent was grented volumiary depar- 
ture initially by en immigration judge on July 11, 1969. 
The respontent has been grented repeated extensions by 
the District Director up to June 4, 1976. The record 
does not reflect such strong extenusting circumstances 
as would justify a new grant of voluntary departure by 
an immigration judge. Accordingly, the respondent's 
motion will be denied. 


ORDER: The motion is denied. 


Chairman 


